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INFRASTRUCTURE
VENTURES

Gaining traction



PATRICK J. KEOGH

Ways to Partner with the Federal Government

With the United

States needing to get
infrastructure projects
going quickly, this is
the time to employ the
kinds of public/private
partnering approaches
that get projects
underway faster and
provide the government
with better, smarter deals.
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THE cLaSSI¢ FUBLIC development
model is based on a design/bid/
build (DBE) approach that infers

d public developer managing the
process and emplaying standard
public procurement solicitations
and procedu-as. Put simply, if the
govemment is not engaging private
developers to represent the public
awner, then the govemment is

the doveloper, Public developears
are government employees typi-
cally burdened with a bureaucracy
defined by the DBB process. There
are usually a procurement office
and a site acguisition group, and a
separate design operation and con-
struction organ zation.

The DEB process is managed by
the public developer, often called
a project manager, who works
through a procurement or contract-
Ing officer 1o acquire the sendces
required for 2ach phase of the
worle In a series of steps, the public
developer determines the require-
ments, procures the sites, desigrs
the facilities, and constructs the
projects. Each step has a procure-
men: process of its own, each of
which car run from several months
1o @ year or mone.

Owerall, the public developrment
process is typically significantly
longer and costs mare than the com-
parable process in the private sector.
In the: public sector, development is
process driven, and the progess is
a function of the perceived reqguine
ments af the procurcment systam,

The best private development
models bomow heavily from the
DEE approach, but rather than
being process driven, they smploy
a results-driven procedure that is
usually significantly mare inferac-
tive, efficient, and cooperative in its
application. In the private develop-
ment model, activities are typically
run in parallel, and procurement
pracesses are conducted mudh
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miare quickly. There also is much
maore extensive use of reguests
Far qualifications (RROs), a form
of solicitation used widely In tha
private secior and by local govemn-
mments, but rarely in the federal
government. RFOs are targeted first
at selecting the private developer
partner and then at who will join
the development t=am.
Construction managers, for
example, are brought on board
mainly based on their gualifica-
tlons and experence with the kind
of project involved in the solicita
tion. They typically will present fiea
expectations with their propaszls,
S0 price is a consideration in eveny
procurenent of a development
team member. Selections of team
members are often made, even
figr very large projects, in @ month
or ess, The parlies, ke architects
or construction managers, join the
develnpment team with the under
standing that they will wark together
with private developers to create
alans for the new facilities. |n short,
the development leam, warking
with the public owner, determines
what will be developed and haw
it will be accomplishad within the
buidget established for the project.
By conducting activites in perak
lel and bringing all parties to the
table early, private developers can
achieve significant benefits. for
example, by having the architects,
engineers, and contractor available
during site selection, the private
developer can determine (he rda-
tive suitability of each prospective
site from 2 design and constriction
perspective. Or, simply having the
contracior avallable during dasign
is oftzn invatuable in assessing the
constrictability of the project and in
managing costs. Perhaps the most
significant acvantage of having earty
acress fn the construction manager
is having the assurance throughout

the process that the project can be
built o budeet. The model for the
private development process is one
that aliovrs market, tenant, and regu- ‘
latory changes to be readily melded
into the project’s plan as the need

for change hecomes apparent.

In eontrast, the public develop-
ment madel relies on requess for
proposals (RFPs), solicitations for
affer (5F0s), ar invitations. for bids
{IFBs), forms of solcitation that
require the government to specify
what is to be procured and how
the work will be done, The federal
agency, along with its architect and
perhaps other consultants, must
decide the whar and fow of the
project, and then the contractor
bids according to those plans and
specifications. The public DBS pro-
cess can often result in aborted pro-
curements when the construction
bids come in above the amaunt
availabie for the project. Uncer
minst public cevelopment models,
the contractor is not at the table
during the determination of reguine-
ments, site selection, and desimm,
As a result, when the deal is bid, it
may not be capable of being built
for the approgriated funds.

In view of the Obama Sdminista-
tion's proposed stimulus prograrm,
there will be a significant increase
in the flow of infrastnicrure dezals
emanating from the public sector.
A5 a result, govemment staffs may
not be in place to handle a signifi-
cant incregse involume, Limited
public staff using cumbersome
public devalopment processes does
not augur well for bringing construc
tion projects quickly to market.

A core principle of former Vice
President A} Gore’s reimventing
gaovemment initiative bagun in the
early 19905 was that government
often works best when it focuses
an steerng and leaves the rowing
1o the private sector, The cureat




reguirement for getting develop-
ment ceals quickly io market
requires that kKind of perspective. If
the govemment ware to concentrate
its attention on the e of owner
and leave the develaper role o its
private developer pariner, projects
could be brought to market quickhy,

In the ideal scenaric, the govem-
ment owner of the project would
first assemble ts team of advisers
on public/private parinering procurne-
ments and contracting, An RFD for a
developer would be issued asking
prospective developers to precent
their qualifications zne fee expecta
tions. In most cases, a developer
likety would serve as a fiee developer
—that is, orovide senvices for 2 fee
similar to the way architects and
construction managers now work for
the govermnment. That procurement
of a private developer partnar could
take less than a maonth,

Typicaly, the selected developer
wioltid then [ssue RFQs for the
anchitect and construction manager
and recommend selactions fo the
government client, Once selected,
the principals for most development
deals would be in place to start
working together on the develop-
ment plan. Depending on the deal,
other specialists or consultanis
might be required and addad to the
team also using an RRD process.

Procurement conficts are virtu-
ally unknown when BFQs are the
chosen procurement vehicle, With
procurement cycles reduced to 2
menth, the offeror's casts of pursu-

ing the business opoortunity zre
minimal. Consequently, offerors
have less to recover in & conflict
and will choose to channel their
effor: into respondirg to the next
RA] rather than dealing with the
hzssle over the last. Using SF0s,
pursuit costs typicaby nun to several
hwndred thousand dolars, and fre-
quertly exceed %1 million. With so
much money being spent by offer-
ors to prepare 3 proposal, and with
all believing they have a wasonable
expectation of gettirg the award, it
may only 3e a mater of time before
more and more runners-up begin
protesting awards, especially since
the cost of filing a protest is 5o low,

Onee the teem has been
assembled, the public/private
parneting process besins for the
planning and implementation of
the development. Firms kave been
selected to work as partners with
the government rather than as more
conventional contractors, That tends
to create a planning and develop-
ment process that is mare open,
cooperative, and nteractive, where
activities run in parallel rather than
serially, Everyone is werking for a
fee so there is less likelibood of
an adversarial environmient taking
root, because one typically cannot
eam maore by praducing less. Noris
compensztion driven by the decle
to genarate changs orders.

The finzl doumentasion of a

development project based on a
comventional procurement process
may be veny similar to that of one

DIFFEREMNCES IN CONVENTIONAL CONTRACTING
AND PUBLIC/PRIVATE PARTNERING

Conventional Contracting

Public,/Private Partnering

Procurerment

Cwner specifies what and how

Greater emphasis on who vou want

"¥ou are 8 comtracto”

"We are partnens”

The pracess is prescibed

The orocess is flexible and should be
sensitive to pursuit casts

You, the contractes, assemble the team

We, the parmers, assemblz the tezm

We prescrbe, you provide

We will figure it aut togsthar

RFequest for proposals and
statements of work

Request for qualifications

Process
Closed; need-to-kaow basis Ooen book
Potentially adversarial Coaperative

Hope to acquire within budget

Deign/bulld to the budget

Compensation

Fixed price

fee

based on & public/private partnering
model. The samz contract provisions
based on the Federal Acquisition Reg-
ilztion (FAR) clauses are likoly to be
used. it is the partnede process ard
the creation oF a partnering atmo-
sphers mther than a conventional
public confractor relationship that
matters. The conventional contract
ing process is much mere of an “us/
them™ procedure, and the puolic/
private parnenng appmach is more
just an “ue" procecs,

Thie FAR is often blamed for the ills
of federal procurement, but, in fact, it
promotes partnedng in the contract:
ing ervinonment. it also suppartc
innavation. The regulalions encourgee
each member of the acquisition team
o exercise initiative in geting the
govemment the bast deal, Further, if

A request for qualifications (RFQ) can
be used to engage developers on major
federal projects funded through direct
appropriations. Recently, the National
Institutes of Health used this approach
for the $z5o million privately financed
Bayview Research Center In east
Baltimore, Maryland, following on the
methods developed by the LS, Postal
Service in the 19805 In redevelopment of
underperforming postal assets.
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there is no rile against a oarticulsr
practice and it mzkes sense, then
govemment officials can use that
practice, For example, RF)s are not
mentioned in the FAR, nar are they
preduded by it Their extensive use
in business and local sovemment
practice means they should be con-
sidered for federal deals.
Ecanomists agree that the posi-
tive effects of an economic stimulus
dapend on timeliness. If projects
are delayed until a time when a
recovery s already underway, then
much of the capital invested may
not have the intended stirilus
effect, To get the investments
in pubiic infrastructure into the
market promptly will require a new
approzch. The federzl govemment
rieeds to start employing public/
private parinering praclices with a
new set of procurement fools, and
now is the ime to do so. UL
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